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In the jewelry industry, a “memo” transaction, also 
known as consignment, allows a party to hold a sup-
plier’s product for a specified period of time while a 
buyer is sought. The holder of the product pays for 
it only if a sale is made; otherwise, at the end of the 
specified period, the product is returned to the sup-
plier. This is a wide-spread practice in the industry 
used for generations. 

Memo transactions can be very risky for a supplier, 
especially in an economic downturn. One reason: 
while the goods are held on memo, the law may give 
the holder the same rights and title to the goods as 
those of the supplier. This becomes important if the 

holder fails to pay for the goods or enters bankruptcy 
proceedings while in possession of the goods. In that 
case, bankruptcy courts will ask whether the sup-
plier properly perfected its consignment in the memo 
goods. If not, the goods – or any proceeds from the 
goods – may be used to satisfy the holder’s debts. 
Banks, and other secured creditors of the bankrupt 
holder, will be first in line to collect. The supplier will 
be at the back of the queue, standing at the same pri-
ority level as all general unsecured creditors. 

It is vital to understand the risks associated with 
memo transactions, and to decide whether you need 
legal counsel, or the help of a UCC-filing service, to 
protect yourself against those risks. While you want 
your products to reach the marketplace, you defi-
nitely don’t want that to happen at a bankruptcy-fire 
sale, with the proceeds going to someone else.

What follows is a look at the relevant law, and some 
basic information on creating and filing the necessary 
documentation you need to help protect your goods 
traded using memo. 

dIsClaIMer:   
no Part of the InforMatIon ContaIned In 
thIs PuBlICatIon ConstItutes legal advICe.
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CONduCTINg BuSINeSS ON MeMO: rISkS ANd PreCAuTIONS 

To best understand the risks of memo transactions, 
think about consignment the way the law does – as 
a credit transaction – a loan. A supplier delivering 
goods to a holder on consignment is in effect lend-
ing the holder the agreed-upon cost of those goods. 
Like all credit transactions, the consignment must be 
documented correctly, as required by law, or it will be 
deemed to be unenforceable, that is, unsecured.

The supplier should thus exercise the same caution 
he would in any other instance that he was asked to 
make a loan. Before signing a consignment agree-
ment, the supplier should assess the financial health 
of the customer by gauging profitability and cash 
flow – always good indications of fiscal well-being 
and the ability to re-pay the loan. 

The best resource to make this assessment is The Jew-
eler’s Board of Trade (JBT), the industry’s dedicated 
credit and collections bureau. The JBT provides its 
members with much of the information needed to 
make independent credit judgments about potential 
customers. For public companies, filings that are re-
quired by the Security and Exchange Commission are 

important to review on the appropriate web sites, or 
even on the company’s own web site. Credit reports 
are also available from Dun & Bradstreet and else-
where, but as these reports do not necessarily focus 
on the manner and timeliness of payments for jew-
elry they may be of limited use. Uniform Commercial 
Code (UCC) filings are another source of relevant in-
formation. These filings show whether, and what, as-
sets of a company are collateral for any outstanding 
debts, and are discussed below. 

After evaluating the credit risk, the supplier should 
determine how much money he can afford to lose. 
Every company has an individual financial profile 
and a different tolerance for risk. The supplier should 
evaluate this carefully before shipping any merchan-
dise on consignment. 

Acting cautiously decreases the possibility that the 
supplier will make a loan to a company that is fi-
nancially at risk. But, since bankruptcy is always a 
possibility, there are other steps the supplier should 
take before delivering goods on consignment. These 
are discussed below.

aCtIng CautIously deCreases the PossIBIlIty that the suPPlIer  
wIll extend CredIt to a CoMPany that Is fInanCIally at rIsk.
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CONSIgNMeNT ANd SeCured TrANSACTIONS

Let’s say, hypothetically, that a supplier ships a parcel 
of diamonds to a merchant on memo. The supplier 
and the merchant likely believe that the supplier still 
“owns” the diamonds even though he has allowed 
the merchant to temporarily take custody. Thus, as 
between the supplier and the merchant both parties 
think they know what their rights are in the dia-
monds. 

But what if a third party appears and claims rights to 
the property? This is exactly what can happen in the 
unfortunate event that the merchant becomes bank-
rupt. A bank may show up and assert that all the 
property in the merchant’s possession, including the 
memo diamonds, is collateral for its secured loan. Or, 
an outside creditor with a lien on the merchant’s in-
ventory may assert that the diamonds are part of that 
inventory, and thus available to cover the lien. 

In a BankruPtCy, a Bank May show uP 
and assert that all the ProPerty In a 

MerChant’s PossessIon, InCludIng MeMo 
goods, Is Collateral  for the Bank’s 

hIgher-PrIorIty seCured loan.

Should the merchant file for bankruptcy, our hypo-
thetical could end one of two ways. In one scenario, 
the bankruptcy court decides that the merchant has 
title to the diamonds because the stones are in the 
merchant’s possession on memo. The court then de-
clares that the diamonds are part of the assets of the 
merchant, and thus part of the bankruptcy estate. 
The unsecured supplier watches in stunned disbelief 

as the bankruptcy court sells the stones and the mer-
chant’s other creditors with perfected-security inter-
ests pocket the proceeds. 

In another scenario, the supplier pulls out three docu-
ments, that were properly filed or delivered before a 
single diamond was shipped on memo: a consign-
ment agreement signed by the merchant; a copy of 
a properly-filed UCC-1; and, a copy of the notice 
the supplier sent to the merchant’s other creditors 
who hold perfected liens on inventory. Those docu-
ments, if drafted correctly, confirm the consignment 
relationship and create for the supplier an enforce-
able security interest in the diamonds that are still 
in the merchant’s possession. The documents create 
the same enforceable security interest in the agreed 
cost of any diamonds that the merchant sold before 
the bankruptcy. The bankruptcy court reviews these 
documents, then instructs the bankrupt customer to 
return the diamonds – good news for the supplier!

Consignment and the  
Uniform CommerCial Code
If a memo transaction meets all the criteria for a 
“consignment,” as that term is defined in the Uni-
form Commercial Code, a security interest (property 
interest) in the goods is created. Specifically, the “con-
signor” — that would be the supplier in the above 
hypothetical – is granted a “purchase-money security 
interest” in the consigned goods — in our hypotheti-
cal that would be the parcel of diamonds. If this se-
curity interest is “perfected,” then the consignor can 
enforce the security interest against other creditors. 
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That means that the debt owed to the supplier has 
higher priority for payment than other debts. A per-
fected security interest allows the supplier/consignor 
to take back the diamonds should the consignee — in 
our hypothetical that would be the merchant — de-
clare bankruptcy. 

Assume that in our hypothetical the diamonds were 
“consigned goods,” as defined by the UCC, at the 
time the merchant entered bankruptcy proceedings. 
The legal status of the diamonds, for the purpose of 
determining the rights of the merchant’s creditors, is 
governed by the UCC. The Code is clear: while the 
goods are in the possession of the merchant/con-

signee, the merchant/consignee is deemed to have 
the same rights and title to the goods, and right to 
transfer the goods, as the supplier/consignor. This is 
why the merchant has the authority to use the goods 
as collateral on a loan, for example, and why those 
goods can be “acquired” by a bank in the event the 
merchant goes belly-up. 

a PerfeCted seCurIty Interest  
allows a ConsIgnor to take BaCk  

ConsIgned goods should the  
ConsIgnee deClare BankruPtCy.

for detaIled defInItIon of terMs,  
see the glossary on Page 16.

Supplier
Consignor

Creditor
Lender

Merchant
Consignee
Debtor
Borrower

GOODS ON MEMO
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the rights of the Consignor
The UCC also addresses the rights of the supplier/con-
signor. As noted above, the supplier, as consignor, is 
deemed to have a “purchase-money security interest” 
in the consigned goods, the diamonds. This means 
that the diamonds themselves secure the merchant’s 
obligation to either pay for the stones or return them 
to the supplier. 

The purchase-money security interest will put the 
supplier ahead of any other secured creditors in re-
lation to the diamonds – IF the security interest has 
been “perfected.” Perfecting a security interest entails 
“putting the world on notice” of the security interest. 
This notice consists of both a UCC filing and a letter 
to existing lenders. As more particularly described be-
low, the UCC filing informs prospective lenders, and 
the letter informs existing lenders, that the diamonds 
are collateral for the merchant’s debt to the supplier.

delIvery of goods on MeMo usIng a ConsIgnMent agreeMent Is  
the equIvalent of the suPPlIer loanIng the value of the goods to the MerChant,  
who Could PossIBly use the MeMo goods as Collateral for an addItIonal loan.   

fIlIng a uCC-1 (PerfeCtIng the loan) Changes thIs equatIon.

CONSIgNMeNT ANd SeCured TrANSACTIONS, continues
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CreATINg The CONSIgNMeNT ANd PerfeCTINg The SeCurITy INTereST

Creating and perfecting a security interest in con-
signed goods requires knowledge of the law, good re-
search skills, attention to detail and ongoing vigilance. 
For that reason you might want to consider consult-
ing with an attorney, or using a UCC-filing service, 
before delivering goods on consignment. Here is a 
general description of how to create a consignment 
and perfect your interest in consigned goods: 
 
Create the Consignment
Perhaps unknown to many jewelers, the traditional 
memo agreement, once it has been signed by the mer-
chant, creates a consignment. Call it a memo agree-
ment or a consignment agreement, it is the necessary 
first step to creating an enforceable security interest in 
the memo goods. For purposes of the UCC, the memo 
or consignment is the equivalent of a security agree-
ment because it creates a loan. Specifically, the sup-
plier/consignor has loaned the merchant/consignee 
the purchase price of any goods delivered to the mer-
chant/consignee pursuant to the memo agreement. 

The agreement can be drafted so that it covers not 
only the initial delivery of consigned goods, but sub-
sequent deliveries as well. If the terms of the consign-
ment are subsequently changed, depending on the 
changes and the parties’ relationship, either a new or 
amended agreement will be required. 

It is a good idea to include in the terms of the con-
signment a requirement that the consignee notify 
the consignor of any change of address, domicile or 
name. This will allow the consignor to correct the 
UCC filings, as appropriate. ALWAYS be sure to have 
the consignee sign the memo. 

a CoMPlete PaCkage to 
Best ProteCt the ConsIgnor:  

a sIgned ConsIgnMent agreeMent,  
a fIled uCC-1 and notIfICatIon letters 

to earlIer lenders

notICe to ProsPeCtIve lenders Is aCCoMPlIshed By fIlIng a fInanCIng stateMent, 
known as a uCC-1 Before the goods are delIvered.
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CreATINg The CONSIgNMeNT ANd PerfeCTINg The SeCurITy INTereST, continues

a uCC-1 Can Be drafted to Cover not only the InItIal 
shIPMent of MeMo goods to the ConsIgnee, But also 

suBsequent shIPMents of the saMe Category of goods.

PerfeCting the seCUrity agreement: 
Understanding the UCC-1
The function of perfection is to notify prospective 
lenders that someone already has a claim on some 
of the assets of the consignee as collateral for a loan. 
This protects the prospective lenders and prevents 
multiple claims to the same collateral. Perfection en-
sures that the consignor’s security interest in the con-
signed goods will withstand attack if any other entity 
loans money to the merchant. 

Notice to prospective lenders is accomplished by fil-
ing a financing statement, known as a UCC-1 before 
the goods are delivered. The UCC-1, filed in the state 
where the merchant/debtor is located, and usually 
with the Secretary of State of that state, is the docu-
ment that puts the world on notice that the supplier’s 
loan is secured by the memo goods. If the supplier 
properly filed a UCC-1, then prospective lenders that 
search the correct UCC-1 database will know that 
the diamonds are not the property of the merchant/
consignee. They will also know that the diamonds 
are security for the supplier/consignor’s loan to the 
consignee, and are not available as collateral for any 

other loan. Thus, if the merchant becomes bankrupt, 
the supplier will be able to claim his diamonds with-
out challenge from subsequent lenders. The subse-
quent lenders each had the opportunity to find out 
that the diamonds were collateral for the supplier’s 
loan, so cannot cry “foul” when the supplier takes 
back his property.

The proper filing of a UCC-1 is discussed below.

notiCe to earlier Creditors
It is possible that an earlier lender may have already se-
cured and perfected an interest in the merchant’s inven-
tory before the supplier came into the picture. It is the 
supplier’s responsibility to find this out before deliver-
ing the diamonds, and to notify the existing lender(s) 
of his priority interest in the memo diamonds. This 
prevents future misunderstandings by informing the 
earlier lender that the supplier has a property interest 
in the identified-memo diamonds, and that those dia-
monds are not part of the merchant’s inventory. The 
earlier lender now knows that the memo diamonds 
are not available to satisfy its loan.
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Like every other aspect of perfecting a security interest, 
finding pre-existing secured parties, and giving prop-
er notice, requires attention to specific requirements. 
Some of the tasks the supplier must perform include: 

◆ Conducting a lien search using the merchant/con-
signee’s full and correct legal name to find earlier-se-
cured creditors;

◆ Conducting the search in the state of the merchant/
consignee’s incorporation or business registration. If 
the merchant is an individual, the search would be 

done in state where the merchant resides. If it is an 
unregistered business entity, the place of business is 
determinative; and

◆ Giving notice to all secured parties, existing within 
five years before shipment of the consigned goods, 
that the supplier will be delivering consigned goods 
to the merchant.

onCe a ConsIgnMent agreeMent has Been Created 
and sIgned By the PartIes, and notICe gIven to other 

lenders, the uCC-1 forM should Be ProPerly fIled.

It Is the suPPlIer’s resPonsIBIlIty to fInd out aBout 
exIstIng lenders and notIfy those lenders of the 

suPPlIer’s PrIorIty Interest In the MeMo goods.
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filing the UCC-1 finanCing statement  
to PerfeCt a seCUrity interest
Once a consignment agreement has been executed, 
and notice given to other lenders, the UCC-1 form 
should be properly filed in the correct location. Only 
then should the supplier deliver memo goods to the 
merchant. A UCC-1 will cover the initial shipment of 
memo goods to the consignee. It will also cover sub-
sequent shipments that are made under the consign-
ment agreement while it is effective, as long as the 
category of goods described in the UCC filing does 
not change. Here are the steps to properly file a UCC-
1 Financing Statement:

◆ Determine where to file the UCC-1:
The specific jurisdiction where you file the UCC-1 is 
important. Location is determined by the state of for-
mation or incorporation of the entity that will pos-
sess the diamonds. 

◆ Obtain, complete and file a UCC-1 Form:
Obtain a UCC-1 form from the state agency that han-
dles UCC matters, generally the Secretary of State. 

◆ Use the exact legal name of the debtor:
Enter the merchant’s exact legal name, as it is known 
in the public record. If the name or location entered 
is not accurate the supplier’s attempt at perfection 
will fail. 

◆ Fill out the remainder of the UCC-1 form:
This includes the supplier/consignor’s legal name, as 
the “secured party,” and a specific description of the 
collateral. The description must reasonably identify 
the consigned goods. 

◆ File the UCC-1 form, pay the fee and then deliver 
the consigned goods.

CreATINg The CONSIgNMeNT ANd PerfeCTINg The SeCurITy INTereST, continues

Where to file UCC-1s

CorP, lP, llP state of organization
general PartnershiP loCation of exeC. offiCe
individUal state of residenCe
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STAyINg PrOTeCTed: requIred fOllOw-uP

Minimizing risk in the context of memo transactions 
is an ongoing job. Here are several tasks a consignor 
will need to perform after filing the UCC-1 and deliv-
ering the consigned goods.

◆ Conduct a search after submitting the UCC-1 to 
confirm that the form was actually filed and indexed.

◆ Institute quarterly monitoring to determine if the 
consignee has made changes to its principal place of 
business or legal structure, including a change in its 
name. If so, you must assume the UCC-1 originally 
filed against the consignee has been rendered ineffec-
tive and a new form, or an amendment to the original 
form, must be filed against the consignee. Once again, 
be careful to follow all the steps listed above, such as 
using the correct name of the consignee, filing in the 
correct location, and giving notice to existing lenders. 

◆ The UCC-1 filing remains in effect for five years, 
and, if done correctly, should cover all goods deliv-
ered on consignment for that five-year period. A new 
UCC-1 filing must be made at the conclusion of the 
five-year period. Make sure you are aware of the ex-
piration date of the UCC-1. In addition, a new no-
tice to existing lenders must be made every five years, 
usually at same time that the UCC filing is renewed.

◆ Regularly check the credit-worthiness of the con-
signee. One way to anticipate problems is to monitor 
credit reports and SEC filings during the period of 
the consignment arrangement. The consignor should 
also be alert to the quality and timeliness of the con-
signee’s reporting. Deterioration in that area could be 
a sign of financial instability. 

the uCC-1 fIlIng reMaIns In effeCt  
for fIve years, and, If done CorreCtly, 
should Cover all goods delIvered on 

ConsIgnMent for that fIve-year PerIod. Be 
sure to know when your fIlIng exPIres!

◆ Join the JBT and place the consignee on its Credit-
Watch list. If the consignee experiences a worsening 
of credit conditions, or a change of ownership or 
location, the member will be alerted. Further, keep 
an eye on the “Current Item of Interest” section of 
the JBT Weekly Alert, sent to its members, that lists 
entity identification changes to make sure that the fil-
ings are accurate regarding the name and location of 
the entity. 

◆ Monitor the status of the consignee’s other secured 
lenders, such as banks. If a bank has been acquired, 
or its loan to the consignee assigned elsewhere, this 
may have significance for the consignor.

relevant JBt servICes 
• Credit CheCks 
• Credit watCh Lists 
• JBt weekLy aLert: 
   “Current IteM of Interest”
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NOTe ABOuT BANkruPTCy PrOCeedINgS — PrefereNTIAl TrANSferS

AddITIONAl SAfeguArdS

One aspect of bankruptcy law should be well known 
– that is the 90 day preferential transfer rule. If you 
have been paid or goods have been transferred to you 
within 90 days of the date that the consignee/debtor 
declares bankruptcy, the transaction may be reversed 
by the bankruptcy court, and that asset claimed as 
part of the assets that can be claimed by the court. 
This is because the court will assume that all such 
transfers were made for the purpose of allowing a 
creditor to receive more that the allowable propor-

tionate share of the proceeds at a time that the debtor 
knew or should have known that a bankruptcy fil-
ing was planned. The burden is on the creditor (the 
recipient of the payment or return of the goods) to 
show that the transfer was not in contemplation of 
the bankruptcy of the debtor, often a very difficult 
thing to prove. If there are doubts about a customer’s 
credit, be careful before you deposit a check or accept 
more goods.

Bankruptcy is not the only problem that can beset a 
memo transaction. The best practice is to anticipate 
these potential setbacks.

One area of concern is the possibility of loss, theft or 
damage while the goods are in the possession of the 
merchant/consignee. Before consigned goods are de-
livered, insurance should be in place, naming the sup-
plier/consignor as the loss payee, to protect against 
these risks. If the price of precious metals and dia-
monds rises while the memo is outstanding, the risk 
of loss increases and so the level of insurance should 
increase as well. 

A second concern involves the merchant’s reporting 
and accounting methods. It is preferable that a con-
signment agreement obliges the merchant to pay the 
supplier within fifteen to thirty days of sale. Com-
plying with this provision requires that the merchant 

have adequate inventory and financial accounting, as 
well as sufficient controls, to ensure that appropriate 
payments to the supplier are triggered on a timely 
basis. One way to prevent problems is to arrange for 
monthly reconciliations. 

A third concern involves payment terms. Given the 
risks and complexities of memo transactions, long 
payment terms should be avoided.

A fourth concern is whether the supplier will be able 
to identify his products once intermingled with other 
jewelry or precious stones in the merchant’s posses-
sion. To prevent confusion, the products should be 
segregated and tagged so they are readily identifiable 
by anyone entering the merchant’s premises. In addi-
tion, it can be helpful to trademark, and stamp goods 
with the trademark, to facilitate identification.

suPPlIers should JoIn the Jewelers Board of trade and PlaCe ConsIgnees  
on the JBt’s CustoMIzed CredIt-watCh lIst. 
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frequeNTly ASked queSTIONS

1. Does my customer, the merchant, have to sign the consignment agreement?  

 Yes.

2.  Should I deliver the goods before I file the UCC-1?

While there are limited exceptions, the answer is no – do not deliver the goods until the filing of your 
secured interest (including a UCC-1) has been completed.

3. Does my customer, the merchant, have to sign the UCC-1 form?  

 No.

4.  My customer is an entity with places of business all over the country. I deliver memo goods to several of 
those locations. Where do I file the UCC-1?

File the UCC-1 in the state of formation or incorporation of your customer. In most states the UCC-1 is 
filed with the Secretary of State. This is a welcome change in the law. Prior to 2001, UCC-1’s were required 
in every county in which a customer maintained your consigned goods, an expensive proposition.

5.  I’m frequently asked by regular customers to deliver diamonds on memo so the customers can show them 
to potential buyers. I know these customers and comply with the requests without creating any special 
paperwork. Are there any risks to doing business this way?

Yes, lots of risks. Before sending the diamonds you should evaluate the credit risk of your customers, 
have them sign a consignment agreement and perfect a security interest in the diamonds by filing a UCC-
1 form.

6.  I ship goods on consignment to one of my customers several times a year. Do I need to file a new UCC-1 
before each shipment?

No. As long as you have a properly-drafted consignment agreement covering the category of goods that 
are shipped, and each shipment is covered by that agreement, you only need to have one UCC-1 on file. 
Of course, the description of collateral in that UCC-1 must cover whatever you ship pursuant to the 
consignment agreement.



7.  Do I need to do anything after I file the UCC-1 to make sure it remains valid?

Yes. Institute quarterly checks to determine whether the merchant has made any material changes to its 
legal status, such as a name change. If so, you will need to file a new UCC-1 or an amendment to the 
original UCC-1. Consult with a lawyer to make sure that your new filing is adequate and correct under 
the circumstances. Also, monitor the credit worthiness of the merchant and be sure to know when your 
filing expires.

8.  I’m filling out a UCC-1 form. What do I write in the section that asks for a description of collateral?

Describe the goods that you will be shipping on memo. 

9.  I’m confused. Where can I get help?

Attorneys who specialize in debtor rights are a good resource, and can provide counsel in this area. Ad-
ditionally, there are companies that provide UCC-1 filing and monitoring services. Look for these services 
on line.

15
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glOSSAry

Consignee. The merchant to whom goods are de-
livered on consignment

Consignor. The supplier who delivers goods to a 
merchant in a consignment

Consignment. A delivery of goods for sale by the 
merchant

Consignment agreement. Traditionally known 
in the industry as a “memo” agreement. Sets forth 
payment and other terms of the memo/consignment. 
Must be signed by the consignee to be enforceable. 
For purposes of the UCC, this is a security agreement, 
but it is unsecured until a UCC-1 financing statement 
is filed. 

Creditor. Lender

debtor. Borrower

finanCing statement — the UCC-1. Describes 
the property agreed to as collateral by a lender (the 
consignor) and a borrower (the consignee). Once 
properly filed, establishes and confirms a security in-
terest in the collateral, the consigned goods. 

memo. A consignment agreement or transaction

PerfeCtion. The steps required to ensure that a 
party’s interest in collateral will withstand attack by 
competing secured parties or lenders.

PUrChase money seCUrity interest. A secured 
interest in the consigned goods, granted to the sup-
plier/consignor

seCUrity agreement. The contract that governs 
the relationship between the lender and the borrower 
in a secured transaction. For purposes of the UCC, 
this includes a signed memo or consignment agree-
ment.

seCUrity interest. A property interest created by 
agreement or by operation of law covering assets 
used to secure the payment of a debt. The main pur-
pose is to allow the holder to seize, and usually sell, 
the property to discharge the debt that the security 
interest secures.

UCC. The Uniform Commercial Code, adopted in 
some form in all fifty states.

UCC-1. The financing statement filed by the supplier/
consignor to declare and confirm a security interest in 
the consigned goods. Filed with the Secretary of State 
or other designated state public official to secure the 
lender’s claim to the assigned collateral.



The JVC ANd JBT ThANk The fOllOwINg 
fOr TheIr exPerT helP IN The PrePArATION 

Of ThIS PuBlICATION: 
 

JosePh vann, esq.   
Mr. vann Is a Partner In the law fIrM of  

Cohen tauBer sPIevaCk & wagner, PC 
420 lexIngton avenue - suIte 2400 

new york, new york 10170 
(212) 586-5800 

eMaIl: Jvann@Ctswlaw.CoM 
 

edwIn e. sMIth, esq.   
Mr. sMIth Is a Partner In the law fIrM of  

BInghaM MCCutChen llP 
one federal street 
Boston, Ma 02110 

(617) 951-8615 
eMaIl: edwIn.sMIth@BInghaM.CoM
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